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Re: Governor Don Eugene Siegelman 

Dear Mr. President: 

I understand that Governor Don Eugene Siegelman is applying to you for a commutation of 
his sentence. I recommend that you grant his application. In my opinion, it has undeniable merit. I 
make this recommendation to you vvithout qualification. You have a copy of his application and his 
other letters. I write to express one participant's views of the reasons for the granting of clemency. 

I am a former attorney for Gov. Siegelman. I do not now represent him. Nevertheless, you 
may wonder at a lawyer writing a personal letter for a former client, like a drafter arguing motions 
construing the statute he drafted. In Hilder v. Dexter, [1902] App. Cas. 474, 477, Lord Halsbury 
observed, "[T]he worst person to construe [a statute] is the person who [was] responsible for its 
drafting. He is very much disposed to confuse what he intended to do with the effect of the 
language which in fact has been employed." That sentiment may appeal to you. On the other hand, 
I take comfort in another view. In Kosak v. United States, 465 U.S. 848, 856-57 & n.13 (1984), 
Justice Marshall countered, "[I]t is significant that the apparent draftsman" of the statute so 
construed it, and "it seems to us senseless to ignore entirely the views of its draftsman." That 
sentiment, too, may well appeal to you. As his former lawyer, l have had a unique opportunity to 
observe him, in and out of court, and to stay with him in his home and meet his family, his wife, and 
two children. In short, I know the man personally, not only as a client. At the same time, I also 
made arguments in court on his behalf and attended his trial. Appropriately discounted for admitted 
bias, it would be senseless to ignore entirely my recommendation. 

Background: You may find some details from my background relevant in evaluating my 
recommendation. I have been a participant in the federal criminal system of justice for more than 
fifty years. I served as a line prosecutor in the Department of Justice under Attorney General 
Robert F. Kennedy in the organized crime program, in '>Vhich he took a close personal interest. In 
fact, I was one of a number of la'vvyers with him in his office in an organized crime meeting on the 
morning of November 22, 1963. I have also had close contact on a number of legal refonn projects 
with other attorney generals, as diverse as John N. Mitchell and Elliot L. Richardson. I have been a 
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Conrad M. Black, Baron Black of Crossharbour, and former Atlanta, Georgia, Mayor James E. 
'--,./ Williams. 

Inference With Primary Election: Despite his ongoing RICO trial, the Governor ran for 
the Democratic nomination for governor. The polls had him ahead of his principal opponent, Lt. 
Governor Lucy Baxley. All concede, he was the best candidate to face the sitting Governor, Bob 
Riley. So that the trial would not continue past the primary date, and the Governor could secure his 
fully anticipated not guilty verdict, the defense counsel for the defendants jointly offered to stipulate 
to the authenticity of financial records the prosecutors sought to introduce one-by-one on a day­
after-day basis, unilaterally delaying the trial's conclusion. The prosecutors refused the offer; the 
court said the government had a right to put in its case, again illustrating their and his blatantly 
political biases. As soon as it became apparent that the trial would not finish before the primary 
date, the polls shifted, Baxley shot up, won the primary, but, as expected, lost the 2006 general 
election by a 58-42 percent vote. In sum, by artificially extending the length of the trial, aided and 
abetted by Judge Fuller, the prosecutors unquestionably attempted to affect which candidate faced 
the Republican governor seeking re-election. Such politically partisan conduct has no place in the 
work of the Department of Justice. 

Unethical Trial Publicity: Daily during the trial, after court let out, the prosecutors would 
eagerly hold mini-press conferences in front of the courthouse, reviewing for the evening news (it 
inevitably covered it) the significance of the evidence they introduced to establish the Governor's 
guilt, well knowing that the court had not sequestered the jury. This conduct squarely violated 
Department of Justice regulations in U.S. ATTORNEY'S MANUAL § 1-7.520 that narrowly 
circumscribes dealing with the press in criminal matters; it also plainly violated the ALABAMA 
RULES OF PROFESSlONAL CONDUCT, RULE 3.6, Trial Publicity, that sets the standard for federal 

'-., prosecutors under 28 U.S.C. § 530B; 28 C.F.R. § 77.2 (2006) (implementing regulations), the 
McDade Amendment, an amendment that grew out of the failed RICO prosecution of Congressman 
Joseph M. McDade, whom I had the honor to defend to a not guilty jury verdict in 1996. In fact, 
after I reviewed the evidence against the Congressman (much of it strikingly similar to the evidence 
against the Governor), I made an unsuccessful personal plea to the Department to end the 
Congressman's misguided prosecution to avoid an embarrassing verdict for McDade, ironically an 
early proponent of RICO. Beyond serious objection, these egregious ethical violations were 
calculated efforts to affect the fairness of the trial. Representing the defense team, I specifically 
brought the conduct of the prosecutors and the relevant ethical standards to Judge Fuller's attention 
in a conference during the trial. The prosecutors did not deny my allegations. Re.fleeting another 
example of his bias conduct of the trial, Judge Fuller ignored the defense complaints. The press 
conferences continued. The defense had to respond in kind. See Gentile v. State Bar of Nev., 501 
U.S. 1030, 1048-52 (1991) (discipline of criminal defense attorney for speaking out against 
prosecution held unconstitutional; "[H]istory shows that speech is suppressed when either the 
speaker or the message is critical of those who enforce the law .... The inquiry is of particular 
relevance when one of the classes most affected by the regulation is the criminal defense bar, which 
has the professional mission to challenge actions of the State. Petitioner['s] ... speech in issue 
involved criticism of the government."). A primary obligation of a Department of Justice 
prosecutor is seeing that the defendant gets a fair trial. Talking to the jury about the evidence and 
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cosigner. They were simply oblivious to the customs of political campaigns in this country, to 
-..__,,,, which you can surely testify. As you well know, such signatures are purely fonnal; they register the 

approval of the political figure to raising money for the campaign. The Party pays the debt as soon 
as it can, if not immediately, later. No one, not even the bank, looks to purely political, secondary 
cosigners for recovery on the note. Beyond the customs of campaigns, which ought to control, the 
prosecutor and the court overlooked the basic distinction between an "absolute" liability and a 
"contingent" liability. While counsel made argwnent to the court, Judge Fuller simply did not, or 
more likely would not, understand the argument and passed it off "as a jury argument." If it was a 
"benefit" to the Governor, for example, why did the prosecutors, who were looking to hang his 
scalp to the nearest lodge pole, not charge him with tax evasion for a failure to include the figure in 
his tax returns as "income"? In fact, such contingent debits (or credits) are neither burdens nor 
benefits until they become absolute. See, e.g., Brown v. Helvering, Commissioner of Internal
Revenue, 291 U.S. 193, 199-200 (1934) ("As to each such commission there arose the obligation -­
a contingent liability -- to return a proportionate part in case of cancellation. But the mere fact that 
some portion of it might have to be refunded in some future year in the event of cancellation or 
reinsurance did not affect its quality as income. . .. When received, the general agent's right to it 
was absolute.") (deductions from absolute income for contingent expenses disallowed; emphasis 
added; citations omitted), stating the well- and long-established rnle. The primary signer is liable; it 
is his debt; the secondary cosigner is not liable until the primary signer defaults; until he does, the 
debt is a contingent liability. A contingent liability is of no legal or economic significance until it 
becomes, if ever, absolute. In context of political campaigns, that contingence is, in fact, too 
remote to be a "benefit" to anyone. Yet it was the basis for finding liability and calculating the 
level of the Governor's bribery offense for sentencing purposes. What's more, unbeknown to the 
jury that thought it found him not guilty of the RICO offense, the court could, and did, use the 
RICO related facts for sentencing on bribery, because each used a different burden of proof 
(reasonable doubt as opposed to preponderance of the evidence). See United States v. Campbell,
491 F.3d 1306, 1317 n.14 (11th Cir. 2007) (citing United States v. Watts, 519 U.S. 148, 155 
(1997)). 

Other Errors: !_,,.could multiply these examples of questionable prosecutor tactics and 
equally uestionable ·udicial decisions. The,Jitany is lon_J?;: - misb.andling allegations of juror"" 
misconduct, includin an agreement etween the foreman and another juror "to get" the Governor 
prior to the submission of the case to the jurx_; - mishandlmg t e s atute of limitations defense; -
failure to police serious hearsay objections; - failure' to aisc1plme the trial tactics of the prosecutors; 
- comments to the Jury on the failure"ordefendants to take the stand by a seasoned prosecutor; -
the numerous mistakes in the jury instructions, including failing to grant the defense request for
special instructions on creditability where the government obtains turncoat testimony by granting
substantial reductions in concededly just punishment; - the vicious and manifestly vindictive denial
of appellate bail by Judge Fuller (reversed by the Eleventh Circuit) without even the pretense of the
required hearing; - the approximately seven-year sentence to a 63-year-old man (the prosecutors
wanted 30 years), carefully sandwiched to avoid reversal on appeal as arbitrary between the
sentences of two real, prodigiously crooked governors who profited mightily from their perfidy,
Edwin W. Edwards of Louisiana (10 years for racketeering), and George H. Ryan, Sr., of Illinois
(6.5 years for racketeering); and other miscellaneous matters.
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prejudicing the jurors, and the record supported a finding that the prosecutor was not acting in good faith. The 

prejudicial effect of the prosecutor's remarks would not have been removed by instructions to disregard. The 

prosecutor's misconduct was so serious and pervasive that it unde1111ined appellant's right to due process of law. 

Young v. State (Tex.App.-Dallas 1988): Misconduct because prosecutor in jury argument tried defendant for 

fictitious attempted offense against police oficers, and, thus. prosecutor engaged in calculated misconduct to 

deprive the defendant of fair and impartial trial. 

Ramirez v. State (Tex.App.-Austin 2002): Misconduct and reversal of conviction required because due process 

violated by prosecution's knowing use of perjured testimony. 

By: Houston Criminal Lawyer .John Floyd and Paralegal Billy Sinclair 

John Floyd is Board Certified in Criminal Law by the Texas Board of Legal Specialization 

Read on johntfloyd.com 
Casetext, . and Casetext are not a law firm and do not provide legal advice. 



Basically, if there was a "reasonable probability" that a defendant would not have been convicted but for the
prosecution withholding material evidence, then that conviction cannot stand.

Florida Supreme Court Tosses Capital Murder Conviction After Prosecutors Fail to Disclose Information 

About Key Witness 

Recently, the Florida Supreme Court reversed a capital murder conviction based on a Brady violation.
Prosecutors charged the defendant in this case, Simpson v. State, with killing two people in 1999. One of the
victims was working at the time as a confidential informant for a local sheriff. The informant himself was
"heavily involved in the drug trade in Jacksonville," according to the Supreme Court. The bodies of the drug
dealer/informant and his girlfriend were found in his house. Both victims were "hacked to death with an axe."

The defendant was charged with the murders several years later. The key evidence at trial was the testimony of
another drug dealer-who claimed the defendant had confessed committing the killings to him-and DNA
evidence found near the crime scene. At trial, the defense argued that three other men who were part ,...f t-h" ,1,.,,"" 

trade, including the state's key witness and the informant's son, likely conspired to commit the killin
themselves. The defendant denied playing any role in the murders.

/The jury ultimately convicted the defendant of both murders and sentenced him to death. The Florid

;;f Court affirmed the convictions on direct appeal in 2009. Several years later, the defendant filed a peti
---

post-conviction relief. As relevant here, he alleged multiple Brady violations on the part of the state tainted his
conviction.

This time, the Supreme Court agreed with the defendant. Specifically, the Court found that the state's failure to
disclose, prior to trial, the fact that the deceased drug dealer's son was also a paid confidential informant was
material. Essentially, the Court said that information would have given the defense another avenue to impeach
the son's testimony at trial. And given the overall lack of direct evidence implicating the defendant in the
murders, that might have been enough to sway the jury into an acquittal. Accordingly, the Supreme Court said
the defendant was entitled to a new trial.



I 
By Lorenzo Jo nson, Contributor 

Imprisoned for 22 years for a crime h.., didn't commit. Freed July 11. 2017. 

Dec 12, 2016, 02:34 PM EST 

Updated Dec 12 2017 

This post was published on the now-closed Huff Post Contr-1butor platform. Contributors control their own work 

and posted freely to our site. If you need to.flon this entT'y as abusive, send us an e171� 

To be clear, this article in is no way directed at those government 

agents and prosecutors who do not abuse their power to seek or 

maintain false convictions. But since 1989, almost 2,000 people have 

been exonerated of crimes they never committed -- a number that 

just scratches the surface of the true tally of wrongful convictions .  

Most of these people were sentenced t o  the death penalty, life 

sentences, or decades in prison. The average time they spent in 

prison was between 13½ and 15 years. And again, that's only those 

who were fortunate enough to be exonerated. The rest of us -- and 

there are many of us -- have to fight daily to expose our innocence 

and the injustice we have suffered. 

When wrongful convictions are viewed as mistakes while new 

records of exonerations are set yearly, we have to ask: are we 

turning a blind eye to injustice or does society just not want to call it 

for what it really is7 

In exoneration cases over the last two years, prosecution misconduct 

was responsible for 75% of the wrongful convictions. Prosecutors' 

practices of abusing their authority take many forms: false 

confessions, false witnesses, withholding favorable evidence, and 

much more. These tactics are used daily to secure false convictions. 

The chosen victims? The poor and less fortunate. Sadly, in many 

instances, our criminal justice system has actively encouraged these 

prosecutors to get guilty verdicts by any means necessary, and then 

stand by the most questionable convictions. 

The Supreme Court decision Brady v. Maryland (1963) holds that if 

prosecutors fail to provide favorable evidence that is material either 

to guilt or to punishment in response to a case discovery request, 

this failure violates due process. The use of materiality as an element 

of determining Brady disclosures has created huge problems, 

however. Prosecutors have often used the claim that evidence wasn't 

"material" to guilt or punishment as an excuse for failing to disclose 

favorable evidence. This is wrong -- materiality is impossible to 




